
 

 

Memorandum 

DATE: February 21, 2014 

TO: Media Contacts 

FROM: Kory A. Langhofer, Shareholder  
Brownstein Hyatt Farber Schreck, LLP 

RE: Religious Liberty Legislation in Arizona 

 

 
Over the last twenty-four hours, we have received numerous inquiries concerning H.B. 2153 and S.B. 
1062, the two bills currently pending in the Arizona State Legislature concerning religious objections to 
state and local laws.1  To assist your coverage of the issue, I am writing to describe more precisely the 
legal significance of the pending bills and their anticipated effect on business and civil rights in Arizona. 

Current Protections for Religious Dissenters 

Federal and state laws currently provide certain statutory protections for religious dissenters. 

The federal Religious Freedom Restoration Act (the “RFRA”) prohibits the federal government from 
adopting any statute, rule, or regulation that “substantially burden[s] a person’s exercise of religion.”  The 
RFRA provides a very narrow exception—the federal government can implement a law substantially 
burdening a religious belief if the law is “the least restrictive means of furthering [a] compelling 
governmental interest”—but as a general matter, the RFRA protections for religious liberty are very strong.2 

Arizona law similarly prohibits state and local governments from adopting a law that “substantially burden[s] 
[the] exercise of religion” unless the law is “[t]he least restrictive means of furthering [a] compelling 
governmental interest”—but unlike the federal RFRA, Arizona’s law only protects “a religious assembly or 
institution.”3  Individuals and non-religious organizations currently cannot rely on the current Arizona statute 
to resist an Arizona law burdening their religious beliefs. 

                                                      
1  We note that similar bills are or recently have been under consideration in at least eight other 
states.  See Idaho House Bill Nos. 426-27; Kan. House Bill No. 2453; Me. Leg. Doc. 1428; Miss. Sen. Bill 
No. 2681; Ohio House Bill No. 376; Okla. Sen. Bill No. 1846; Ore. Protect Religious Freedom Initiative; 
S.D. Sen. Bill Nos. 66-67; Tenn. Sen. Bill No. 2566. 
2  42 U.S.C. § 2000bb–1. 
3  Ariz. Rev. Stat. §§ 41-1493(5), -1493.01. 



 

2 

Proposed Changes to Arizona Law 

The pending bills would enact two significant changes to Arizona’s religious liberty statute.  Specifically, the 
bills would: 

1. permit individuals and non-religious organizations (i.e., not just religious organizations) to resist 
state and local laws burdening religious beliefs, and  

2. allow religious dissenters to bring a lawsuit or assert a legal defense against private individuals and 
organizations (i.e., not just governmental agencies) that implement state and local laws. 

Likely Effect on Anti-Discrimination Policy 

As you know, the proposed bills have been widely criticized as authorizing discriminatory acts.  These 
criticisms are largely (but not entirely) unfounded. 

The most alarming criticism of the pending bills alleges that, if adopted, the bills would permit individuals 
with certain religious beliefs to discriminate on the basis of race, religion, or sex.  Such criticisms are 
inaccurate.  Federal law clearly prohibits race-, religion-, or sex-based discrimination by the government or 
private parties in employment and in places of public accommodation.4  Even if the pending bills are 
adopted, federal anti-discrimination laws will “trump” Arizona laws and continue to prohibit such 
discrimination. 

There is one significant caveat, however: The proposed bills likely would, in narrow circumstances, give 
private parties greater latitude in discriminating on the basis of sexual orientation.  Federal law does not 
currently prohibit discrimination by private parties on the basis of sexual orientation, so state statutes can 
narrow the rights of private parties to discriminate in this area.  Although statewide law in Arizona does not 
currently prohibit discrimination by private parties on the basis of sexual orientation, certain local 
governments have such laws in place.  As discussed above, current Arizona law already gives religious 
institutions the right to object to such laws if enforced by the government—but the pending bills would allow 
individuals and non-religious institutions to object to the enforcement of such laws, and would allow 
religious objections even if a law is being enforced by a private party. 

Expected Impact on the Business Community 

The pending bills would likely have the following three effects on the business community: 

1. Businesses Operated by Religious Principles.  The pending bills would strengthen the rights of 
businesses that are operated according to religious principles.  To the extent a state or local 
statute, rule, or regulation in Arizona would burden the religious principles of such a business or its 
management or ownership, the pending bill would provide a strong defense against application of 
the statute, rule, or regulation at issue.  In this sense, the pending bills would have a positive effect 
on Arizona businesses. 

2. Businesses Implementing State Policies over Third-Party Objections.  The pending bills would 
likely expose Arizona businesses to an increased risk of litigation arising from religious beliefs.  
There are many possible examples of such litigation, but the following example may be illustrative: 
If a state or local law prohibits discrimination on the basis of sexual orientation or marital status, a 
hotel chain might be sued by employees whose religious beliefs prevent them from providing 
overnight accommodations to couples other than married heterosexuals.  Such a lawsuit could 

                                                      
4  42 U.S.C. §§ 2000a, 2000e-2. 
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allege that, because the hotel chain requires its employees to implement the state or local anti-
discrimination laws (a policy the hotel presumably would enact in order to avoid fines, penalties, 
and litigation against the hotel chain), the hotel is engaging in “state action” that “substantially 
burdens” the religious beliefs of its employees.  It is possible that, over time, the courts prohibit 
such lawsuits against Arizona businesses by concluding that a business’s implementation of state 
or local laws is not “enforcement” of the laws justifying a claim against the business—but courts 
are not certain to adopt that interpretation and, until the issue is resolved, the pending bills would 
marginally increase litigation risks for Arizona businesses. 

To be clear, the increased litigation risks could be mitigated or even eliminated by amending the 
pending bills.  If the bills were amended to provide, for example, that when a private party objects 
to a business’s implementation of a particular law, the government (rather than the company 
implementing the law) is liable for responding to the objection and any costs reasonably incurred 
by the company.  The anticipated litigation risk could, in short, be shifted from Arizona businesses 
to the government adopting the statute, rule, or regulation at issue. 

We understand that similar amendments were already suggested and rejected in the Arizona State 
Senate.  A lobbyist for the Arizona Chamber of Commerce & Industry proposed amending the 
language of the pending bills (a) to make clear that monetary awards would not be available when 
a religious dissenter brings an action against a private party and (b) to permit the court to award 
either injunctive or declaratory relief (rather than requiring the court to award both forms of relief).  
It is our understanding that the organization lobbying for the pending bills, and one of the senators 
sponsoring the legislation, rejected these proposed changes. 

3. Negative Publicity and Spillover Effects.  National media outlets have already covered the pending 
bills in a negative light, and passage of the bills would likely result in additional negative publicity 
for Arizona.  Although it is not possible to reliably test and quantify the indirect effects of legislation, 
many leaders in Arizona’s business community have expressed concern that additional negative 
publicity would materially discourage tourism dollars and out-of-state business from coming to 
Arizona.   

Conclusion 

If I can provide any additional information or analysis on the pending bills, please do not hesitate to contact 
me. 

Respectfully 

/s/ Kory A. Langhofer    
Kory A. Langhofer 
Brownstein Hyatt Farber Schreck, LLP 
One East Washington Street, Floor 24 
Phoenix, Arizona 85004 
Desk: (602) 382-4078 
Cell: (602) 571-4275 
Fax: (602) 382-4020 
klanghofer@bhfs.com 


