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STATEMENT OF THE CASE 

This appeal arises out of an order of the Maricopa County Attorney imposing 

civil penalties pursuant to A.R.S. § 16-924.  That statute provides for a county 

attorney to issue orders assessing civil penalties for violating Arizona‘s campaign 

contributions and expenses laws.  The specific order that is the subject of this case 

relates to Arizona‘s registration, disclaimer, and disclosure requirements applicable 

to political committees that raise and spend money to influence the outcome of an 

election in Arizona. A.R.S. § 16-902 et seq. 

The Committee for Justice and Fairness (―CJF‖) broadcast commercials 

before the 2010 Attorney General election that accused Tom Horne of ―vot[ing] 

against tougher penalties for statutory rape‖ and allowing a ―[p]orn-viewing 

teacher‖ back in the classroom. Index of Record
1
 (I.R. 9, Ex.16, A & J 

http://www.youtube.com/watch?v=BY21iM_Q1-E&feature=email)  CJF did not 

register as a political committee with the Arizona Secretary of State, raised and 

spent money to influence the outcome of the election for Attorney General, and 

failed to comply with Arizona‘s campaign finance reporting and disclosure 

requirements.  (I.R. 9, Ex. 16, E) 

                                            
1
 ―Index of Record‖ refers to the Maricopa County Superior Court Index of 

Record. 

http://www.youtube.com/watch?v=BY21iM_Q1-E&feature=email
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On October 25, 2010, the Arizona Secretary of State referred to the Attorney 

General the Secretary‘s finding of reasonable cause to believe that CJF violated 

A.R.S. §§ 16-902, -902.01, and -912. (I.R. 9, Ex. 16, E)  On January 26, 2011, the 

Attorney General (Mr. Horne) requested the Maricopa County Attorney assume 

enforcement of the case.  (I.R. 9, Ex. 16, F)  On May 23, 2011, the County 

Attorney issued an Order Requiring Compliance pursuant to A.R.S. § 16-924 to 

CJF.  (I.R. 9, Ex. 16, G) 

As permitted in A.R.S. § 16-924(A), CJF filed a request for a hearing. (I.R. 

9, Ex. 4)  The Office of Administrative Hearings held a hearing on August 31, 

2011. (I.R. 9, Ex. 9)  The Administrative Law Judge, in his September 23, 2011 

decision, concluded that (1) CJF was a political committee as defined by A.R.S. § 

16-901(19), (2) CJF violated A.R.S. § 16-902.01(A) by failing to register as a 

political committee, and (3) CJF was required to file campaign finance reports and 

its failure to do so violated A.R.S. §§ 16-913, -915, and -918.  (I.R. 9, Ex. 17)  In 

addition, the Administrative Law Judge‘s decision determined that CJF had made 

independent expenditures that expressly advocated against the election of Tom 

Horne, but failed to comply with the disclosure requirements for independent 

expenditures in A.R.S. § 16-912(B) by not disclosing the names and telephone 

numbers of the largest contributors in the advertisement. (I.R. 9, Ex. 17)  
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The County Attorney issued a Final Order adopting the Administrative Law 

Judge‘s Findings of Facts and Conclusions of Law on October 17, 2011.  (I.R. 9, 

Ex. 18) The County Attorney‘s Order required CJF to do the following: 

(1) register as a political committee with the AzSOS; 

(2) provide notification to the AzSOS; 

(3) file financial reports;  

(4) provide financial records; 

(5)  comply with the requirements of Arizona campaign financial laws; 

and 

(6) comply with the request for financial records. 

Id.  As provided in A.R.S. § 16-924(C), CJF appealed to Superior Court for a 

Judicial Review of an Administrative Decision.  (I.R. 9, Ex. 1) 

The Superior Court reversed and vacated the Administrative Law Judge‘s 

Recommended Decision and the County Attorney‘s Final Order.  (I.R. 31 & 33)  

The Superior Court concluded that the advertisement was issue-oriented speech 

and not ―express advocacy,‖ and thus CJF was not required to register or file 

financial reports.  (I.R. 24, at 4)  The Superior Court‘s decision also concluded that 

A.R.S. §§ 16–901, –901.01, –902.01, –913, and related statutes are 

unconstitutional.  Id.  The Superior Court did not explain either conclusion, other 
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than to adopt the authorities and arguments presented by CJF‘s lawyers.  The 

Superior Court entered Judgment on November 28, 2012. (I.R. 33)  The Judgment 

identified only the following provisions of Arizona‘s campaign finance law as 

unconstitutional:   

1) The portion of A.R.S. § 16–901.01(A)(1)(a) that includes the phrase ―or a 

campaign slogan or words that in context can have no reasonable 

meaning other than to advocate the election or defeat of one or more 

clearly identified candidates‖ 

 

2) A.R.S. § 16-901.01(A)(2)(a) and 

3) A.R.S. § 16-902.01(A)(2)(b). 

(I.R. 33).  The County Attorney filed his Notice of Appeal on December 6, 2012.  

(I.R. 38). 

ISSUES PRESENTED FOR REVIEW 

 

1. Whether CJF was a political committee that was required to register and 

comply with the Arizona‘s political committee registration and disclosure 

requirements. 

2. Whether Arizona‘s disclosure requirements for political committees, which 

parallel federal law, are Constitutional. 
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ARGUMENT 

I. Standard of Review. 

Because this appeal arises out of an appeal of an agency matter to the 

Superior Court, the Trial Court‘s review was circumscribed by A.R.S. § 12-910(F): 

―The court shall affirm the agency action unless after reviewing the administrative 

record and supplementing evidence presented at the evidentiary hearing the court 

concludes that the action is not supported by substantial evidence, is contrary to 

law, is arbitrary and capricious or is an abuse of discretion.‖  Thus, the Trial Court 

was required to affirm the County Attorney‘s Order unless it was ―not supported 

by substantial evidence, [was] contrary to law, [was] arbitrary and capricious or 

[was] an abuse of discretion.‖  Havasu Heights Ranch & Dev. Corp. v. Desert 

Valley Wood Prods., Inc., 167 Ariz. 383, 386, 807 P.2d 1119, 1122 (App. 1990).  

But neither the Trial Court nor this Court reweighs the evidence.  St. Joseph's 

Hosp. v. Ariz. Health Care Cost Containment Sys., 185 Ariz. 309, 312, 916 P.2d 

499, 502 (App. 1996).   

Both the Trial Court and this Court apply a deferential standard of review to 

an agency's discretionary actions and determinations. Saldate v. Montgomery, 228 

Ariz. 495, 498 ¶ 10, 268 P.3d 1152, 1155 (App. 2012); DeGroot v. Ariz. Racing 

Comm‘n, 141 Ariz. 331, 335-36, 686 P.2d 1301, 1305-06 (App. 1984).  This Court 



- 6 - 
 
 

reviews the Trial Court's statutory interpretation de novo.  State v. Ross, 214 Ariz. 

280, 283, 151 P.3d 1261, 1264 (App. 2007); Kromko v. City of Tucson, 202 Ariz. 

499, 501, 47 P.3d 1137, 1139 (App. 2002). 

In this case, because the challenged regulation and policy only implicate 

disclosure requirements and do not restrict either campaign activities or speech, 

this Court applies the ―exacting scrutiny‖ standard in ascertaining its 

constitutionality.  Under this standard, the government must demonstrate only a 

―substantial relation‖ between the disclosure requirement and ―sufficiently 

important government interest.‖  Citizens United v. Federal Election Comm’n, 558 

U.S. 310, ___, 130 S.Ct. 876, 914 (2010). 

II. The Trial Court Erred in Adopting the Plaintiff’s Arguments and 

Authorities About the Scope of Arizona’s Political Contribution Disclosure 

Laws. 
 

 The Trial Court made no fact findings or conclusions of law but merely 

―adopted‖ CJF‘s arguments as support of its decision.  Because the Trial Court 

adopted CJF‘s arguments without any discussion or analysis, it is not entirely clear 

whether its decision was based on constitutional, or purely statutory, grounds. 

CJF, in its briefs below, appeared to argue both issues: (1) that A.R.S. § 16-901.01 

required registration as a committee only where a committee engaged in ―express 

advocacy‖ and not ―issue advocacy‖; and (2) that Arizona‘s political committee 
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disclosure laws were unconstitutional to the extent that they required registration 

and disclosure where the committee engaged only in ―issue advocacy.‖  (I.R. 11, 

CJF‘s Trial Court Opening Brief at 25) 

 But CJF devoted only a small part of its briefing to the statutory 

interpretation issue, citing no cases applying or interpreting the statute,
2
 and 

devoted the bulk of its briefs to the constitutional question.
3
  Contrary to the CJF 

briefing and the Trial Court‘s apparent acceptance of its argument, the requirement 

under Arizona law to register as a political committee does not depend purely on 

whether an advertisement falls on the ―issue advocacy‖ or the ―express advocacy‖ 

side of the line.  Rather, Arizona law, consistent with First Amendment precedent, 

requires registration of ―political committees,‖ including some that engage purely 

in ―issue advocacy.‖ 

A. Arizona Law Requires Registration of Political Committees, 

Irrespective of the “Issue Advocacy” or “Express Advocacy” Labels. 

Under Arizona law, a political committee is: 

 

any association or combination of persons that is organized, 

conducted or combined for the purpose of influencing the result of any 

election or to determine whether an individual will become a 

candidate for election in this state . . . that engages in political activity 

                                            
2
 I.R. 11, CJF Opening Brief at 10-14.  

3
 I.R. 11, CJF Opening Brief at 14-25.  
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on behalf of or against a candidate for election . . . receives 

contributions or makes expenditures in connection therewith, 

notwithstanding that the association or combination of persons may be 

part of a larger association, combination of persons or sponsoring 

organization not primarily organized, conducted or combined for the 

purpose of influencing the result of any election in this state. 

 

A.R.S. § 16-901(19)(emphasis added). The definition includes a committee 

―organized for the purpose of influencing the result of an election.‖  A.R.S. § 16-

901(19). Arizona law distinguishes between political committees controlled by 

candidates and those that are not.  As to those that are not, there is no limit on 

contributions or expenditures and no requirement that they have as their major 

purpose the nomination or election of a candidate. 

 In Van Riper v. Threadgill, 183 Ariz. 580, 905 P.2d 589 (App. 1995), the 

Court of Appeals rejected the notion that a group of individuals must have a 

formal organization or structure to be a ―political committee.‖  In Threadgill, an 

ad hoc group of like-minded town residents circulated referendum petitions and 

argued that they were not required to file a statement of organization because 

they were not an organized group. Id. The Threadgill Court rejected that 

argument explaining that the definition of political committee ―is couched in such 

broad terms that we believe it applies to informal ad hoc groups. . . .‖  183 Ariz. 

at 582-83, 905 P.2d at 591-92.   
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   1. CJF is a political committee. 

 

 The Trial Court, at pages 3 of its Order (I.R. 24), appeared to recognize that 

it was required to defer to the fact findings of the agency (in this case the County 

Attorney and the hearing officer) and affirm that decision if supported by ―any 

reasonable interpretation of the record.‖  See Prebula v. Ariz. Dep't of Econ. Sec., 

138 Ariz. 26, 30, 672 P.2d 978, 982 (App. 1983) (―This court does not sit as a trier 

of fact.‖)  But, in deciding the factual issues in this case by merely ―adopting‖ 

CJF‘s arguments, the Trial Court failed to apply this standard of review, and 

substituted its own factual findings. 

 The record demonstrated that CJF is an association that was organized for 

the purpose of influencing the 2010 election for Attorney General. (I.R. 9, Ex. 16, 

H)  CJF‘s conduct falls squarely within the definition of a political committee.  

A.R.S. § 16-901(19).  In addition, CJF reaps a federal tax benefit by registering as 

a political organization
4
 and filing periodic disclosure reports with the Internal 

Revenue Service.  (I.R. 9, Ex. 16, H; I.R. 11 Trial Court Opening Brief at 3)  On 

the registration form and in response to the question of the organization‘s primary 

                                            
4
 A political organization that is influencing or attempting to influence the 

selection, nomination, election or appointment of an individual to a federal, state, 

or local public office is tax-exempt on its gross receipts over $25,000 if the 

organization registers and files disclosure statements under §527, Internal Revenue 

Code.   
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purpose, CJF responded as follows: 

The Committee for Justice and Fairness is . . . operated for the 

purpose of accepting donations in order to make disbursements . . . to 

indirectly influence the selection, nomination, election or 

appointment of individuals to state or local public office.  

 

(I.R. 9, Ex. 16, H)  Here, the facts and circumstances include CJF‘s two years of 

experience as a political committee registered with the I.R.S., raising and spending 

millions of dollars, to ―influence the selection, nomination, election or appointment 

of individuals to state or local public office.‖ (I.R. 9, Ex. B, C & D)  CJF 

conducted research, planned a strategy, produced a television commercial, and 

aired the television commercial within days of the November 2, 2010 election for 

Attorney General. Id. The television commercial targeted Tom Horne by using 

visual campaign-type posters of his image, making inflammatory statements, with 

ominous background music and airing those commercials just days before the 

General Election. (I.R. 9, Ex. 16, A) Judges, like jurors, are not required to leave 

their common sense at the courthouse door.  There was substantial evidence to 

support the ALJ‘s conclusion that CJF‘s expenditures on television commercials 

targeting a candidate for Attorney General was conduct intended to influence an 

election. 
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   2. CJF is subject to disclosure requirements. 

 

 A political committee that intends to accept contributions or make 

expenditures of more than $500 ―shall file a statement of organization with the 

filing officer before accepting contributions, making expenditures, distributing 

any campaign literature or circulating petitions.‖  A.R.S. § 16-902.01(A).  The 

content of such statement of organization is set forth in A.R.S. § 16-902.01(B).  

CJF violated A.R.S. § 16-902.01(A) by failing to register as a political 

committee.
5
  Before making an expenditure, a political committee must designate 

one or more financial institutions as its campaign depository or depositories and 

must notify the Secretary of State of such designation within five days of opening 

an account.  A.R.S. § 16-902(C).  Furthermore, each political committee shall 

have a chairman and treasurer.  A.R.S. § 16-902(A).   

 Because Carrie Schuyler signed the I.R.S. financial reports under penalty 

of perjury,
6
 Ms. Schuyler was acting as CJF‘s Treasurer, with the statutory 

responsibilities that came with that position.  See A.R.S. § 16-904(A) (―No 

                                            
5
 CJF spent approximately $1.5 million to produce and broadcast the 

advertisements and the evidence of the expenditure was not disputed by CJF. (I.R. 

9, Ex. 16, D; I.R. 9, Ex. 17, at 3, fn. 1). 

 
6
 I.R. 9, Ex. 16, B, C, and D. 
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expenditure may be made for or on behalf of a political committee without the 

authorization of the treasurer or his designated agent.‖). As the Treasurer, Ms. 

Schuyler is the custodian of the committee‘s records. Once CJF decided to raise 

money to influence the outcome of an election and make independent 

expenditures, the Committee was legally required to account for the sources of 

the contribution by identifying the contributors, together with the date and 

amount of each contribution
7
 and the date of deposit into a designated account.  

A.R.S. § 16-904(E), (F), (H), and (I).   

 In addition, a political committee must file campaign finance reports 

setting forth the committee‘s receipts and disbursements according to the 

requirements set forth in A.R.S. § 16-913(B) and (C).  A.R.S. §§ 16-913(A), (H); 

16-918(D).  The required contents of such reports are set forth in A.R.S. § 16-

915.  CJF failed to file any campaign finance reports.  Accordingly, the Final 

Order finding that CJF was required to register as a political committee and 

disclose its receipts and disbursements was not arbitrary and capricious or an 

abuse of discretion. 

                                            
7
 Administrative Law Judge Tully made the Finding of Fact that CJF‘s primary 

contributor was the Democratic Attorneys‘ General Association. (I.R. 9, Ex. 17, at 

2, ¶4)  CJF did not challenge that fact during the hearing nor made any showing of 

bias. 
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 B.  Independent Expenditures 

 An ―independent expenditure‖ is defined as 

 

an expenditure by a person or political committee, other than a 

candidate‘s campaign committee, that expressly advocates the 

election or defeat of a clearly identified candidate, that is made 

without cooperation or consultation with any candidate or committee 

or agent of the candidate and that is not made in concert with or at 

the request or suggestion of a candidate, or any committee or agent of 

the candidate. 

 

A.R.S. § 16-901(14)(emphasis added).  An ―expenditure‖ means a payment of 

money for the purpose of influencing an election in this State. A.R.S. § 16-

901(8).  A ―clearly identified candidate‖ means the name, photograph, or 

drawing of the candidate appears or the identity of the candidate is otherwise 

apparent by unambiguous reference.‖  A.R.S. § 16-901(4).   And "expressly 

advocates" means, in pertinent part: 

2. Making a general public communication, such as in a broadcast 

medium, newspaper, magazine, billboard, or direct mailer referring 

to one or more clearly identified candidates and targeted to the 

electorate of that candidate(s): 

 

(a) That in context can have no reasonable meaning other than to 

advocate the election or defeat of the candidate(s), as evidenced by 

factors such as the presentation of the candidate(s) in a favorable or 

unfavorable light, the targeting, placement, or timing of the 

communication, or the inclusion of statements of the candidate(s) 

or opponents, or 
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(b) In the sixteen-week period immediately preceding a general 

election. 

 

A.R.S. § 16-901.01(A)(2).   

 

  1. CJF made independent expenditures. 

 

 CJF ran a television commercial prior to the 2010 General Election that 

―expressly advocated,‖ within the meaning of A.R.S. § 16-901.01(A)(2), the defeat 

of Tom Horne in the election for Attorney General.  CJF‘s expenditures in 

connection with the television commercials constituted independent expenditures 

that were made to influence the defeat of Tom Horne in the election. 

   CJF was required to report and provide disclosure regarding the 

independent expenditures, expenditures that expressly advocate against the 

election of a candidate. The television advertisement constituted express 

advocacy under A.R.S. § 16-901.01(A)(2)(a). The commercial was general 

public communication because it was broadcast on television, Channel 12, which 

reaches a broad range of Arizona television viewers. (I.R. 9, Ex. 17, at 5, ¶3)  The 

Administrative Law Judge correctly determined that the commercial ―clearly 

identified‖ Tom Horne because his name and photograph are used throughout the 

commercial. Id. Thus, the name and photograph of a candidate is sufficient to 
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―clearly identify‖ the candidate without having to reference an election.
8
 

 There was no reasonable meaning that can be ascribed to the commercial 

other than to advocate against the election of Tom Horne.
9
 See Kromko v. 

Tucson, 202 Ariz. 499, 503, 47 P.3d 1137, 1141 (App. 2002).  Evidence of the 

reasonable meaning of the commercial includes the presentation of the candidate 

in a favorable or unfavorable light, targeting the electorate and timing of the 

communication. A.R.S. § 16-901.01(A)(2)(a).  Moreover, the commercial 

accused Tom Horne of ―vot[ing] against tougher penalties for statutory rape‖ and 

allowing a ―[p]orn-viewing teacher‖ back in the classroom. (I.R. 9, Ex. 16, A)  

Any reasonable person would disfavor a person who was against tough penalties 

for rape and permitted teachers viewing pornography near schoolchildren.    

 In addition, the television commercial constituted an independent 

                                            
8
 Arizona‘s definition of ―clearly identified,‖ A.R.S. § 16-901(4), is nearly 

identical to the federal definition: ―The term clearly identified means the 

candidate's name, nickname, photograph, or drawing appears, or the identity of the 

candidate is otherwise apparent through an unambiguous reference . . . .‖ 11 C.F.R. 

§ 100.17.
 
 

 

9
 Information included in the television advertisement is inflammatory and alleges 

that a teacher was looking at child pornography.  In a forensic examination of the 

teacher‘s computer, the Maricopa County Sheriff‘s Office determined that there 

were no images depicting child pornography although there were adult 

pornographic images contained on the hard drive.  (I.R. 9, Ex. 16, I) 
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expenditure because it expressly advocated the defeat of a candidate within 16 

weeks of the general election.  A.R.S. §§ 16-901(14), -901.01(A)(2)(b).
10

  First, 

CJF made an expenditure – a payment of money for the purpose of influencing 

an election in this State (A.R.S. § 16-901(8)) – that was not made in cooperation 

or coordination with a candidate (A.R.S. § 16-901(14)).  Second, the expenditure 

was used to produce and broadcast a general public communication, a 30 second 

television commercial on Channel 12, the local NBC affiliate. Third, the 

communication referred to a clearly identified candidate, Tom Horne by name 

and by using his image, and was made in the 16-week period immediately 

preceding a general election. (I.R. 9, Ex. 17, at 5, ¶ 3)   

 Requiring disclosure of a committee‘s contributions and expenditures for 

general public communication identifying a candidate for the purpose of 

influencing the election in the sixteen week period immediately preceding a 

general election (A.R.S. § 16-901.01(A)(2)(b)) is substantially related to a 

legitimate government purpose.   That sixteen week time frame captures the 

                                            
10

 The television commercial did not meet the safe harbor of A.R.S. § 16-

901.01(B) because: (1) the television advertisement has no information about 

three or more candidates‘ voting records; and (2) the television advertisement 

does not merely present the positions of three or more candidates on campaign 

issues.  
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intense campaigning in the election cycle.  Indeed, the primary election shall be 

held ten weeks before the general election (A.R.S. § 16-204(B)(1)(c)), and early 

voting for the primary election begins nearly four weeks before the primary 

election and fourteen weeks before the general election (A.R.S. § 16-542(C)).  As 

such, the sixteen weeks before the election encompass the period when candidate 

and non-candidate committees are spending money for the purpose of influencing 

the primary or general elections.     

  2. CJF must adhere to the disclosure requirements of 

   independent expenditures. 

 

 A political committee that makes an independent expenditure ―shall be 

registered pursuant to this chapter at the time of distribution‖ and shall include in 

the ―advertisement the names and telephone numbers of the three political 

committees making the largest contributions to the political committee making the 

independent expenditure.‖  A.R.S. § 16-912(B).  Furthermore, such disclosures 

shall be spoken if the advertisement is broadcast on a telecommunications system.  

A.R.S. § 16-912(D).  Any person who violates that provision ―is subject to a civil 

penalty of up to three times the cost of producing and distributing the literature or 

advertisement.‖  A.R.S. § 16-912(E).   CJF violated A.R.S. § 16-912 by making an 

independent expenditure without having registered as a political committee and by 
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failing to include in the commercial the names and telephone numbers of the three 

political committees making the largest contributions to the political committee. 

(I.R. 9, Ex. 17, at 4, ¶ 19-20)   

 CJF argues that the advertisement was not expressly advocating the defeat of 

a candidate thereby precluding it from the definition of an independent 

expenditure.  To the contrary, the commercial was aired just days before the 

election; Tom Horne was identified by name and his photograph; and the 

commercial urges the viewer to take action. 

 CJF, in the Trial Court, mistakenly relied on Fed. Election Comm'n v. Wis. 

Right to Life, Inc. (WRTL), 551 U.S. 449 (2007), which was an as-applied 

challenge to the federal law prohibition in 2 U.S.C. § 441b on the use of treasury 

funds by corporations and unions to pay for electioneering communications.  But 

WRTL does not support the argument that the CJF advertisement was solely issue 

advocacy.  The parties in WRTL conceded that the advertisement in that case 

mentioned Senator Feingold by name and thus violated the express terms of the 

federal statutory prohibition against running an advertisement within 60 days of an 

election that ―refers to a candidate.‖  551 U.S. at 458.   

 The issue in WRTL was thus whether the broad statutory prohibition, which 

included ads that ―may reasonably be interpreted as something other than as an 
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appeal to vote for or against a specific candidate‖ violated the First Amendment, 

not whether it advocated the election or defeat of a particular candidate.  551 U.S. 

at 476. 

 Here, in contrast, the issue is not one of broad prohibition. Rather, this case 

is about whether the advertisement in question falls under the more specific 

definition of ―express advocacy‖ in A.R.S. § 16-901.01(A)(2), and thus requires 

registration and disclosure.   

III. The Trial Court Erred in Finding Arizona’s Campaign Contribution 

Disclosure Laws Unconstitutional. 
 

 Without any analysis or explanation of the level of scrutiny applied, the Trial 

Court summarily ruled that a number of Arizona‘s campaign finance laws were 

unconstitutional. Nevertheless, the Supreme Court has clarified that a campaign 

finance disclosure requirement is constitutional if it survives exacting scrutiny, 

meaning that it is substantially related to a sufficiently important governmental 

interest.  Human Life of Washington, Inc. v. Brumsickle, 624 F.3d 990, 1005 (9
th
 

Cir. 2010).  Had the Trial Court applied the level of scrutiny dictated by the 

Supreme Court of the United States, it would not have found Arizona‘s campaign 

disclosure requirement unconstitutional. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
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 A.  Political Committee Registration Requirements. 

 The definition of political committee itself is a ―disclosure requirement.‖ Id.  

Many cases since Citizens United have considered various definitions of a 

―political committee,‖ which include the burdens associated with such 

classification, as ―disclosure requirements.‖ Id. at 1009 (concluding that ―the 

definition of ‗political committee‘ does not violate the First Amendment,‖ 

analyzing ―the disclosure requirements attached to political committee status‖); see 

also SpeechNow v. Fed. Election Comm'n, 599 F.3d 686, 696 (D.C.Cir. 2010) (en 

banc) (characterizing political committee organizational and reporting 

requirements as ―disclosure requirements‖); N.M. Youth Organized v. Herrera, 611 

F.3d 669, 676 (10
th
 Cir. 2010) (indicating that a challenge to regulations defining a 

political committee is a challenge to disclosure regulations); Minn. Citizens 

Concerned for Life, Inc. v. Swanson, 741 F. Supp. 2d 1128 (D.Minn. 2010) (―The 

law to which Plaintiffs object is, in fact, a disclosure law - a method of requiring 

corporations desiring to make independent expenditures to disclose their activities. 

Such laws are permissible under Citizens United.‖); Ctr. for Individual Freedom v. 

Madigan, 735 F. Supp. 2d. 994, 1000 (N.D.Ill. 2010) (equating ―election law 

disclosure requirements‖ as discussed in Citizens United with ―registration 

requirements, including related reporting, recordkeeping, and disclosure 
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requirements‖). The purpose, then, of a registration requirement, is to ensure 

disclosure. 

 B. The Definition of Express Advocacy Is Not Unconstitutional. 

 The Trial Court determined that communication expressly advocates the 

election or defeat of a candidate only if it contains the following ―magic words‖: 

"vote for," "elect," " reelect," "support," "endorse," "cast your ballot for," "(name 

of candidate) in (year)," "(name of candidate) for (office)," "vote against," "defeat," 

"reject."  A.R.S. § 16-901.01(A)(1).    

 Yet in McConnell v. FEC, 540 U.S. 93 (2003), the Supreme Court laid to 

rest the claim that Buckley limits express advocacy to communications with the 

―magic words‖ such as ―vote for‖ or ―vote against‖ a particular candidate.  The 

majority opinion in McConnell expressly rejected the notion of a bright line 

distinction based on the invocation of the ―magic words‖: ―[T]he presence or 

absence of magic words cannot meaningfully distinguish electioneering speech 

from a true issue ad.‖  540 U.S. at 193.
11

  Although Citizens United found the ban 

                                            
11

 Justice Thomas‘ dissent in McConnell noted that the majority opinion 

―overturned‖ all of the courts of appeals decisions that had interpreted Buckley as 

limiting government regulation to a wooden magic-words formula.  540 U.S. at 

278 n.11 (Thomas, J., dissenting).  As Justice Thomas further noted, McConnell, 

540 U.S. at 278 n.11, the only express advocacy decision that McConnell did not 

cast into doubt was FEC v. Furgatch, 807 F.2d 857 (9th Cir. 1987) — a case that 



- 22 - 
 
 

on corporate and union independent expenditures in 2 U.S.C. § 441b to be 

unconstitutional, the Federal Elections Commission‘s regulatory definition of 

express advocacy in 11 C.F.R. § 100.22, which had helped to implement that ban, 

continues to trigger disclosure obligations.  

 After clarifying that Congress could regulate beyond magic words, 

McConnell upheld Bipartisan Campaign Reform Act‘s (―BCRA‖) disclosure 

requirements, 2 U.S.C. §434, for electioneering communications.  540 U.S. at 194-

99.  The Court noted that such disclosure serves the ―important state interests‖ that 

Buckley recognized in upholding disclosure requirements — interests that include 

―providing the electorate with information‖ and ―deterring actual corruption and 

avoiding any appearance thereof.‖ Id. at 196. The only constitutional challenges 

the Court had ever sustained to such disclosure provisions involved situations in 

which disclosure led to ―threats, harassment, and reprisals‖ against individuals 

engaged in First Amendment activity. See id. at 197-98. The Court held that in the 

absence of evidence showing a ―reasonable probability‖ of such incidents 

occurring, id. at 198-99 — evidence that CJF has never tried to present — a 

constitutional challenge to disclosure of electioneering communications is 

                                                                                                                                             

rejected a magic-words limit, and from which the Federal Elections Commission 

derived the test codified at section 100.22(b). 
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―foreclose[d].‖ Id. at 197. 

 C.  Citizens United Upheld Disclosure Laws of Express and Issue 

Advocacy.  

 In Citizens United, the Supreme Court upheld the BCRA‘s disclosure 

requirements for all electioneering communications. 130 S. Ct. at 914-16.  Eight 

Justices agreed that disclosure is ―less restrictive‖ of  speech than a limit on 

spending, and is a constitutionally permissible method of furthering the public‘s 

important interest in knowing who is responsible for pre-election communications 

that speak about candidates. Id. at 915-16. As the Court explained, ―[t]he First 

Amendment protects political speech; and disclosure permits citizens and 

shareholders to react to the speech . . . in a proper way. This transparency enables 

the electorate to make informed decisions and give proper weight to different 

speakers and messages.‖ Id. at 916.  The Court held that the Constitution permits 

Congress to regulate communications that contain no words of electoral advocacy, 

much less any magic words.  Id. at 914-16.  For example, the Court found that a 

communication — a movie — was the functional equivalent of express advocacy 

because it ―would be understood by most viewers as an extended criticism of 

Senator [Hillary] Clinton‘s character and her fitness for the office of the 

Presidency.‖ See 130 S. Ct. at 889-90. When viewed as a whole, the film had ―no 
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reasonable interpretation . . . other than as an appeal to vote against Senator 

Clinton.‖ Id. at 890.   

 Indeed, another of the ads at issue in Citizens United was a 10-second 

commercial whose audio consisted, in its entirety, of the following sentence: ―If 

you thought you knew everything about Hillary Clinton . . . wait ‘til you see the 

movie.” Citizens United v. FEC, 530 F. Supp. 2d 274, 276 n.2 (D.D.C. 2008).  If 

mandatory disclosure of those ads, along with every other ad that is broadcast in 

the relevant jurisdiction and refers to a federal candidate in an impending election, 

is constitutional, then inexorably so is disclosure of CJF‘s ad, which accused Tom 

Horne of ―vot[ing] against tougher penalties for statutory rape‖ and allowing a 

―[p]orn-viewing teacher‖ back in the classroom. The government‘s ―informational 

interest alone is sufficient‖ to justify a regulation that mandates disclosure 

regarding such unambiguous campaign advocacy.  Citizens United, 130 S. Ct. at 

915-16. 

 In this regard, Human Life of Washington reiterated the primary 

governmental interests at stake: providing information to the electorate. ―[B]y 

revealing information about the contributors to and participants in public discourse 

and debate, disclosure laws help ensure that voters have the facts they need to 

evaluate the various messages competing for their attention.‖ 
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Human Life of Wash., 624 F.3d at 1005.  This is a ―sufficiently important, if not 

compelling, governmental interest.‖ Id.  As further explained by the court: 

Campaign finance disclosure requirements thus advance the 

important and well-recognized governmental interest of providing 

the voting public with the information with which to assess the 

various messages vying for their attention in the marketplace of 

ideas. An appeal to cast one's vote a particular way might prove 

persuasive when made or financed by one source, but the same 

argument might fall on deaf ears when made or financed by 

another. 

 

Id. 

 There are other sufficiently important interests as well. ―[D]isclosure 

requirements deter actual corruption and avoid the appearance of corruption by 

exposing large contributions and expenditures to the light of publicity.... A public 

armed with information about a candidate's most generous supporters is better able 

to detect any post-election special favors that may be given in return.‖ Buckley, 

424 U.S. at 67. And, ―recordkeeping, reporting, and disclosure requirements are an 

essential means of gathering the data necessary to detect violations of ... 

contribution limitations[.]‖ Id. at 67-68.  In addition: 

[T]he public has an interest in knowing who is speaking about a 

candidate and who is funding that speech, no matter whether ... 

contributions were made towards administrative expenses or 

independent expenditures. Further, requiring disclosure of such 

information deters and helps expose violations of other campaign 

finance restrictions, such as those barring contributions from foreign 

corporations or individuals. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000999&FindType=Y&SerialNum=2023305410
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SpeechNow, 599 F.3d at 698. 

Arizona has a legitimate government interest in providing information to the 

electorate that is substantially related to the disclosure requirements such as 

registration as a political committee for organizations that participate in the 

political process in accordance with the above-cited authorities.  The Trial Court 

thus erred in finding that Arizona‘s disclosure requirement was unconstitutional. 

 D. CJF’s Reliance on Other Legal Authorities Fails. 

 Reliance on the WRTL 4-part analysis is misplaced. (I.R. 11, Trial Court 

Opening Brief at 17) Several lower courts
12

 have made the mistake of reading 

WRTL as a limitation on disclosure when the BCRA's disclosure requirements were 

not even before the Court in that case.
13

 The Supreme Court had no occasion to 

                                            
12

 N.C. Right to Life v. Leake, 525 F.3d 274 (4th Cir. 2008)(challenge to the 

constitutionality of the state's deeming N.C. Right to Life and some of its affiliated 

entities ―political committees); Nat'l Right to Work Legal Def. & Educ. Found., 

Inc. v. Herbert, 581 F. Supp. 2d 1132, 1141 n.7 (D. Utah 2008)(Utah plaintiffs 

challenged that state's definition of ―political issues expenditure‖ and related 

disclosure requirements); Ctr. for Individual Freedom, Inc. v. Ireland, 613 F. Supp. 

2d 777, 781 n.5 (S.D.W. Va. 2009). 

 
13

 Other courts have noted that WRTL did not reach the issue of disclosure. See, 

e.g., Cal. Pro-Life Council, Inc. v. Randolph, 507 F.3d 1172, 1177 (9th Cir. 2007) 

(WRTL did not reach disclosure); Koerber v. Fed. Election Comm'n, 583 F. Supp. 

2d 740, 746 (E.D.N.C. 2008) (―The WRTL II decision makes no mention of the 

disclosure requirements upheld in McConnell . . . .‖). In sum, these federal courts 
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address federal disclosure rules in WRTL, since that part of BCRA was not 

challenged by plaintiffs. WRTL was merely an as-applied challenge to the federal 

law prohibition in 2 U.S.C. § 441b on the use of treasury funds by corporations and 

unions to pay for electioneering communications.  

 As a plaintiff, Wisconsin Right to Life, Inc. explicitly did not seek review of 

the electioneering communications' disclosure provisions of the law. In the original 

complaint filed by Wisconsin Right to Life, Inc., they made clear that ―WRTL 

does not challenge the reporting and disclaimer requirements for electioneering 

communications, only the prohibition on using its corporate funds for its grass-

roots lobbying advertisements.‖ Complaint at ¶ 36, Wis. Right to Life v. Fed. 

Election Comm'n, 2004 WL 3622736 (D.D.C. Aug. 17, 2004) (No. 04-1260), 2004 

WL 2057568. Consequently, nothing in WRTL undermines McConnell's 

unequivocal holding that reporting requirements for electioneering 

communications are fully constitutional.  

 Similarly, EMILY’s List v. FEC, 581 F.3d 1 (D.C. Cir. 2009) was not a case 

about disclosure laws.  EMILY‘s List, a non-connected political action committee 

(PAC) that maintains both federal and nonfederal accounts, challenged the Federal 

                                                                                                                                             

found that disclosure was amply justified by the strong public interest in an 

informed electorate, and the Supreme Court's holding in WRTL in no way altered 

or touched upon this interest.   
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Election Commission‘s regulations regarding the treatment of funds received in 

response to certain solicitations and its amended rules regarding federal/nonfederal 

fund allocation ratios for PACs.  The Court stated as follows: ―This case does not 

involve reporting and disclosure obligations. The Government has a freer hand in 

imposing reporting and disclosure requirements than it does in limiting 

contributions and expenditures.  Id. 581 F.3d at 19, n.16, citing McConnell v. FEC, 

540 U.S. 93, 121-22 (2003). 

 Likewise, MCFL was not a case challenging the constitutionality of 

disclosure laws, but rather whether non-profit advocacy groups are generally 

entitled to raise and spend unlimited money on elections.  FEC v. Mass. Citizens 

for Life, Inc. (MCFL), 479 U.S. 238, 259-65 (1986).  Although CJF argued the 

Supreme Court held otherwise, the Supreme Court, in fact, stated: 

We therefore hold that an expenditure must constitute ―express 

advocacy‖ in order to be subject to the prohibition of § 441b. We also 

hold, however, that the publication of the ―Special Edition‖ 

constitutes ―express advocacy.‘ . . . The ―Special Edition‖ thus falls 

squarely within § 441b, for it represents express advocacy of the 

election of particular candidates distributed to members of the general 

public. 

 

Id. at 249-50. Nevertheless, the Court carved out a narrow exception for the 

MCFL-type spending on express advocacy because MCFL was a small corporation 

that raised money from its members and the threat of a large corporation amassing 
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great wealth and gaining an unfair advantage.  Id.   

 CJF also relied on Colorado Supreme Court Decision, Colorado Ethics 

Watch v. Senate Majority Fund, 269 P.3d 1248 (Colo. 2012).  Because the 

Colorado case interprets specific language in the Colorado Constitution, the case 

has no application to Arizona‘s statutory definitions or disclosure requirements.  

The Colorado Supreme Court interpreted the Colorado Constitution as limiting 

―the category of advertisements that constitute ‗express advocacy‘ [ . . .] to include 

only those that use the ‗magic words‘ or substantially similar synonyms.‖  Id. at 

1255.  Colorado‘s express advocacy test is even more restrictive that the WRTL 4-

part test advocated by CJF to be used in this case.  Therefore, Colorado‘s 

Constitution, which narrowly defines express advocacy, simply has no application 

to Arizona‘s statutory definition of ―express advocacy‖. 

 As set forth above, the authorities cited by CJF, and which the Trial Court 

summarily adopted, are easily distinguishable and inapplicable here.  The Trial 

Court erred in this misplaced reliance. 

IV.  Overbreath and Vagueness Challenge. 
 

 A. Express Advocacy in the 16 Weeks Before the General Election. 

 CJF argued in the Trial Court that A.R.S. § 16-901.01(A)(2)(b) is 

unconstitutional because virtually all communication in the 16-week period before 
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the election would have to be reported.  To the contrary, the U.S. Supreme Court 

has upheld specified timeframes for a political committee to disclose 

electioneering communications immediately preceding an election.  Citizens 

United, 130 S. Ct. at 915 (disclaimers required in electioneering communications 

provide the electorate with information and insure the voters are fully informed).  

Given that disclosure requirements for electioneering communication (2 U.S.C. § 

434(f)(3)) has been deemed constitutional, A.R.S. § 16-901.01 is constitutional. 

The federal definition of ―electioneering communication‖ is substantially similar to 

Arizona‘s definition of express advocacy as outlined in the following chart: 

Electioneering Communication, 

11 C.F.R § 100.29 

Express advocacy, 

A.R.S. § 16-901.01(A)(2)(b) 

(a) Electioneering communication 

means any broadcast, cable, or  

satellite communication that: 

(A) . . .expressly advocates means (2) 

Making a general public 

communication, such as in a broadcast 

medium . . . 

(1) Refers to a clearly identified 

candidate for Federal office; 

 

. . . referring to one or more clearly 

identified candidates . . . 

(2) Is publicly distributed within 60  

days before a general election  

for the office sought by the candidate; or 

within 30 days before a  

primary or preference election . . . 

(b) In the sixteen week period 

immediately preceding a general 

election. 

(3) Is targeted to the relevant electorate  . . . and targeted to the electorate of that 

candidate(s): 
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 Arizona‘s requirement for disclosure of independent expenditures reflects 

our State‘s unique election cycle.  Arizona‘s primary and general elections occur 

only 10 weeks apart (A.R.S. § 16-204) and early voting for the primary election 

begins nearly four weeks before the primary election, or fourteen weeks before the 

general election (A.R.S. § 16-542(C)).  As such, the sixteen weeks before the 

general election encompass the four weeks of early voting before the primary and 

general election, and the two weeks of campaigning before early voting begins.  

Similarly, the federal disclosure requirements for electioneering communications, 

which have been upheld by the Supreme Court, include disclosure of broadcast 

communications during a period of approximately fourteen weeks preceding 

federal elections - the 30 days before the primary election or 60 days before a 

general election. 2 U.S.C. § 434(f)(3). 

 Furthermore, CJF failed to carry the heavy burden of proving that any of the 

disclosure statutes are overly broad.  Instead, CJF argues, without any evidence, 

that the definition of express advocacy is overly broad because it would include the 

public debate on a Hispanic studies program. But nothing in the record indicates 

that the Hispanic studies debate involved a group of people who spent money for 

the purpose of influencing an election thereby requiring the group to register as a 

political committee.  Moreover, CJF provides no evidence that any television 
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commercial regarding the Hispanic studies debate that clearly identified a 

candidate was ever produced or aired in the weeks before the election.  

 A law is facially overbroad under the First Amendment only if ―a substantial 

number of its applications are unconstitutional, judged in relation to the statute‘s 

plainly legitimate sweep.‖ United States v. Stevens, 130 S. Ct. 1577, 1587 (2010) 

(internal quotation marks and citation omitted); McConnell, 540 U.S. at 207 

(noting that plaintiffs bear the ―heavy burden of proving‖ that law is overbroad 

―not only in an absolute sense, but also relative to the scope of the law‘s plainly 

legitimate applications‖) (quoting Virginia v. Hicks, 539 U.S. 113, 120 (2003)). 

CJF failed to show a substantial number of applications of the disclosure laws to 

be unconstitutional; indeed CJF identified no such applications. 

   B. Chilling Effect. 

 Lastly, CJF argued below that registering as a political committee and 

disclosing donors will have a chilling effect on speech.  No evidence was offered 

to support the chilling effect argument, but presumably CJF‘s theory is based on 

the argument that disclosure will have the chilling effect because the donors will be 

subject to harassment.  In Citizens United, the committee had argued that 

disclosure requirements would chill donations to their organization ―by exposing 

donors to retaliation.‖ 130 S. Ct. at 916. The Supreme Court acknowledged that 
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there was a harassment exception to disclosure: ―[We] recognized that § 201 would 

be unconstitutional as applied to an organization if there were a reasonable 

probability that the group's members would face threats, harassment, or reprisals if 

their names were disclosed.‖ Id.  

 While the harassment exception remained intact, the Supreme Court found it 

inapplicable to Citizens United as a group. As the Court explained, there had been 

no credible showing of harassment: ―Citizens United, however, has offered no 

evidence that its members may face similar threats or reprisals. To the contrary, 

Citizens United has been disclosing its donors for years and has identified no 

instance of harassment or retaliation.‖ Id.  Similarly, CJF has identified no instance 

of harassment or retaliation of donors and has been disclosing contributor 

information through reports filed with the I.R.S.  There can be no debate that 

―Protect‖ is express advocacy and lawfully regulated as such under A.R.S. § 16-

901.01.   

CONCLUSION 

 Arizona‘s campaign finance disclosure requirements are constitutional 

because they do not prevent anyone from speaking.  Three decades of judicial 

opinions indisputably establish the importance of the government‘s interest in 

ensuring that the American public has access to information regarding the 
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financing of candidate advocacy and other campaign activity. The definition of 

express advocacy and the determination of political committee status implement 

the Legislature‘s statutory directives in this area narrowly and transparently. 

Nothing in the Constitution prohibits these reasonable means of increasing the 

quality of information reaching citizens and furthering the First Amendment goal 

of promoting an informed public.  This Court should reverse the Trial Court, and 

affirm the Order of the County Attorney.  Finally, because the Trial Court‘s award 

of attorneys‘ fees was based on A.R.S. § 12-348, and not on any sanctionable 

conduct under A.R.S. § 12-349, a remand by this Court should reverse the award 

of attorneys‘ fees as well. 
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